Human Rights Committee (HRC)
Submission for Reporting of the United States of America on Women and Gender Diverse
People with Disabilities”

The U.S. Gender and Disability Justice Alliance,! Women Enabled International (WEI),? Autistic
Women & Nonbinary Network,® and the Autistic People of Color Fund,* appreciate the
opportunity to contribute to the Human Rights Committee’s consideration of the U.S.’s periodic
report to the Committee.

Women and girls with disabilities account for approximately 16% of all women in the U.S.,*> and
although gender identity is not yet included in the U.S. Census, an analysis of the CDC’s 2020
Behavioral Risk Factor Surveillance System determined that 36 percent of LGBTQIA+ adults—
including 52 percent of transgender adults—self-identify as having a disability.®

Women and gender diverse people with disabilities in the U.S. encounter many barriers to fully
exercising their civil and political rights, due to discrimination based on gender identity and
disability, as well as other factors such as race and systems of power and oppression. These
rights violations persist, despite international and domestic law designed to ensure the rights of
women and gender diverse people with disabilities in the U.S.

This submission will provide an overview of some of the human rights violations under the
International Covenant of Civil and Political Rights (ICCPR) as they relate to women and gender
diverse people with disabilities in the domains of sexual and reproductive health and rights,
gender affirming care health care, freedom of expression, and political participation. To help
remedy these violations we recommend that U.S. do the following:

¢ Ratify the CRPD and CEDAW Conventions to provide an intersectional human rights
framework through which to address human rights issues occurring at the intersection of
gender and disability.

e Draft and enact robust federal legislation specifically intended to reduce the harms of the
Dobbs decision, especially as it relates to multi-marginalized people with disabilities.
This legislation should be created with the meaningful input of people with disabilities
from a variety of backgrounds and identities.

e Draft and implement robust federal legislation for trans youth and adults with disabilities
that provides protection against discrimination based on gender identity. Protection
against discrimination should be broad and prohibit discrimination based on gender
identity in places of public accommodation, state and local government programs and
services, as well as within federally funded programs and services. Federal legislation
must protect the right to access gender affirming health care. It is also essential

* Throughout this submission, we use the term “gender diverse people” to refer to people who identify as a gender
other than cis-gender women and men. This includes but is not limited to transgender women, transgender men,
nonbinary people, and agender people.



legislation decriminalize provision of gender affirming health care, remove excessive
barriers to this care, such as prohibitive screenings for mental health diagnoses and/or
Autism. Federal legislation should secure the rights of public-school students to choose
their pronouns without alerting parents. Trans adults and youth with disabilities should be
meaningfully consulted and included in the drafting process of these pieces of legislation
Trans adults and youth with disabilities should be meaningfully consulted and included in
the drafting process of these pieces of legislation.

e Adopt federal legislation that protect and promote freedom of expression of diversity and
pride in terms of gender identity, sexual orientation, race and ethnicity, and ability and
reduces the harms of state legislation.

e Ensure that state and local government offices provide accessible opportunities for voter
registration and that staff members are trained to assist citizens with disabilities,
including citizens with disabilities of marginalized genders with registering to vote.
Recognize that state restrictions on voting have a disproportionate impact on people with
disabilities, including, people of color, women, and gender diverse people. Adopt
federal legislation to counter these restrictions and promote the accessibility and
inclusivity of voting.

A complete list with additional recommendations is at the end of this submission. We
hope that the Committee will consider including some of these recommendations in their
concluding observations to the State.

I. Overall Legal Framework

While the U.S. has a federal system of government, and many laws, policies, and practices on the
issues described in this submission vary from state to state, the Human Rights Committee has
repeatedly found that this federal system of government does not limit the U.S.’s obligation to
ensure the respect, protection, and fulfillment of human rights throughout its states and
territories.” And though state governments themselves are not parties to the ICCPR, under the
Supremacy Clause (Article VI) of the U.S. Constitution, state constitutions should be interpreted,
to the extent they are reconcilable, in light of international law.® Even if there is irreconcilable
conflict, domestic law—at the state or federal level—does not alter international obligations or
excuse a failure to uphold them. Thus, this submission discusses national laws and policies that
impact the civil and political rights of people of marginalized genders with disabilities, but,
where available and particularly relevant, it also provides information on state constitutions and
state law, and the extent to which they deny rights guaranteed under the International Covenant
on Civil and Political Rights (ICCPR).

The U.S. has adopted federal laws and policies which protect the rights of women and gender
diverse people with disabilities. These laws and policies include, inter alia:

e The Rehabilitation Act (Section 504) (1973), the Americans with Disabilities Act
(ADA) (1990), and the ADA Amendments Act (2008): Section 504 of the
Rehabilitation Act came first, providing that “’no qualified individual with a disability in
the United States shall be excluded from, denied the benefits of, or be subjected to



discrimination under’ any program or activity that either receives Federal financial
assistance or 1s conducted by any Executive agency or the United States Postal
Service.”® The Americans with Disabilities Act of 1990 (“ADA”) further codified the
nation’s commitment to prohibiting discrimination based on disability.!® The ADA
prohibits discrimination against people with disabilities in “employment, public
accommodations, education, transportation, communication, recreation,
institutionalization, health services, voting, and State and local government services
and has been broadly applied to ensure accessibility and support for people with
disabilities in several settings. Although the ADA’s implementation has lagged and has
often been inconsistent, the ADA Amendments Act was passed in 2008 as an attempt to
strengthen it.*? In 2022, the 4% Circuit Court of Appeals held (and the Supreme Court
declined review) that people with gender dysphoria can qualify for accommodations and
protections from discrimination under the ADA.13

e Title IX: Title IX prohibits discrimination on the basis of sex (which has been
interpreted to include discrimination based on sexual orientation and gender identity)
in “any education program or activity receiving Federal financial assistance.”*®

e Affordable Care Act and Medicaid Act: The Patient Protection and Affordable Care
Act (hereinafter, ACA) Section 1557 prohibits discrimination based on various protected
identities, including sex'® and disability in “any health program or activity, any part of
which is receiving Federal financial assistance, including credits, subsidies, or contracts
of insurance, or under any program or activity that is administered by an Executive
Agency....”'" The Medicaid Act, which outlines the general requirements by which state
Medicaid programs must comply, has been interpreted to support Medicaid coverage of
gender-affirming care.'8

e Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution:
The Fourteenth Amendment’s Equal Protection Clause protects individuals from
arbitrarily discriminatory treatment by state and federal governments.*®

e The Voting Rights Act (VRA) of 1965: The Voting Rights Act of 1965 prohibits, inter
alia, *...state and local officials from adopting or maintaining voting laws or procedures
that purposefully discriminate on the basis of race, color, or membership in a language
minority group.”?’ The efficacy of the VRA has been significantly limited in the last
decade, due to decisions issued by the U.S. Supreme Court.?

e Help America Vote Act: Enacted in 2002, the Help America Vote Act provides funding
for programs across the country that are “designed to establish and improve participation
in the election process for individuals with the full range of disabilities”?? through a
variety of initiatives, including voter registration and education efforts and technical
assistance to governments, election officials, and poll workers.?
However, the U.S. has also adopted federal law that limits the government’s obligations
to protect the rights of women and gender diverse people with disabilities. These
include:

11

The U.S. also has laws and policies that directly impact the issues discussed below and are
outlined therein. The U.S. has binding legal obligations under the ICCPR. This submission will
discuss the extent to which laws, policies, and practices in the U.S. have honored these
obligations as they relate to women and gender diverse people with disabilities.



I1. Sexual and Reproductive Health and Rights: Women and gender diverse
people with disabilities face significant barriers to accessing needed sexual and
reproductive health information, goods, and services and continue to experience
forced reproductive health interventions in violation of Articles 3, 7, 17, 23, and
26 of the ICCPR.

Women and gender diverse people with disabilities face many challenges to accessing sexual and
reproductive health information, goods, and services. These challenges are largely created by
physical and communication barriers, as well as by discrimination and stereotypes based on their
gender, gender identity, and disability.?* These include stereotypes that they are asexual,
hypersexual, unable to make decisions for themselves, or unable to be good parents.?®
Stereotypes such as these often lead to oppressive legislation.

As of 2022, 31 states, including the district of Columbia, have laws which allow forced
sterilization.?® The prevalence of these stereotypes may be attributed to the fact that providers
are often not trained to work with people with disabilities. In a 2017 survey of 1000 OB/GYN’s
in the United States, only 17.2 percent of physicians reported they had received information or
training about how to provide health care services to women with disabilities, and only 19.3% of
respondents said they were “definitely”” equipped to manage the pregnancies of disabled
people.?’” Lack of training helps reinforce the effects of stereotypes these providers hold about
disability. For instance, the prevalence of stereotypes and lack of provider training make health
care providers significantly less likely to ask women with disabilities about their use of or need
for contraceptives.?® This means that people with disabilities with the capacity to become
pregnant may be more susceptible to unplanned pregnancies that can have a significant impact
on health and well-being, especially in the post-Dobbs era (discussed below).

In addition to facing attitudinal and informational barriers to sexual and reproductive health care,
women and gender diverse people with disabilities often encounter physical barriers. In an effort
to help remove some of these physical barriers, the U.S. Access Board, pursuant to Section 1557
(the non-discrimination provision of the Affordable Care Act),?° recommended improved
accessibility standards for medical and diagnostic equipment (e.g., exam tables, chairs,
mammography equipment, and weight scales), inclusive of sexual and reproductive health care.*°
Although standards on this issue were finalized in 2017, the U.S. Department of Justice has not
made them mandatory for health care providers and equipment manufacturers.! This leaves
many people with disabilities without equal access to vital screenings and medical procedures
such as mammograms and pap smears, despite recent research that shows women with mobility
disabilities are at greater risk of breast and cervical cancers.*

A. Access to Abortion and the Impact of Dobbs vs. Jackson Women’s Health
Organization on Women and Gender Diverse People with Disabilities

Abortion is essential health care to which people with disabilities who can become pregnant need
safe and legal access. This right is essential to exercise control over our bodies and lives, live
with dignity, and achieve full recognition of our personhood.

In June 2022, the U.S. Supreme Court decision in Dobbs vs. Jackson Women's Health
Organization (hereinafter Dobbs decision) withdrew its recognition of a nationally-protected
right to abortion.®3 The decision effectively grants each state the right to make their own decision
about the legalization of abortion. This creates even more significant barriers to sexual and
reproductive health care for people with disabilities who can become pregnant. As of July 2023,



14 states have near total abortion bans and 16 states restrict abortion access.** multi-marginalized
people including people with disabilities are the most impacted by these restrictions. Indeed, the
states with the highest prevalence of chronic illness and disability are also the states with the
most restrictive abortion legislation.®® Additionally, most states that have banned abortion or
have restrictive abortion legislation are located in the south or mid-western portion of the
country. These are localities with high proportions of Black, Hispanic, and Indigenous women as
well as higher rates of poverty.3®

Although national data disaggregated by race, gender, and disability is still limited, the data that
are available suggests that race, gender, and disability overlap significantly: studies estimate that
approximately three in ten (33%) indigenous people and one in four (25%) Black people identify
as a person with aa disability, compared to one in five white people (20%).%’

When disability, gender and race converge, the structural oppression people living at this
intersection experience is further heightened and qualitatively different from that experienced by
people who only experience one form (or fewer forms) of marginalization.®®

There are a number of ways the Dobbs decision will disproportionally affect multi-marginalized
people with disabilities who can become pregnant. In particular, the Supreme Court’s decision
will require a significant portion of the population to travel out of state to exercise the right to
abortion. Pregnant people with disabilities, including those who experience racism, face
significant financial and logistical barriers to traveling to another jurisdiction to obtain an
abortion. Travel may be too expensive, the means of travel may be inaccessible, and they may
require a support person or interpreter to undertake such travel.®® Air travel is especially difficult
for many people with physical disabilities, as travel puts their mobility devices at great risk of
being damaged.*°

Furthermore, the Dobbs decision violates the right to keep medical information and decisions
private. This is especially true for people with disabilities seeking abortion care. People with
disabilities who require assistance from family members, intimate partners, friends, or
community members to obtain an abortion are forced to surrender their right to privacy and may
be put at risk if they are victims of intimate partner violence.

The Dobbs decision also jeopardizes the health and well-being of people with disabilities
carrying desired pregnancies. In states where abortion is illegal, physicians are often fearful to
perform medically necessary abortions or procedures that may result in the loss of the pregnancy.

42 For example, in a 2023 collection and analysis of 50 narratives from physicians, they
described instances where post-Dobbs legislation or the physicians’ interpretation of it led to
deviations in the usual standard of care. “3In many cases these deviations put patients’ lives
unnecessarily at risk. In one narrative, a doctor described a patient who was referred to her
hospital with a complex medical history. The patient’s membranes had ruptured during her
second trimester of pregnancy, and her treating physician referred her to an out-of-state hospital
four hours away, since the abortion care she desired was illegal in the patient’s home state.*
Moreover, the Kaiser Family Foundation recently surveyed 569 OB/GY Ns about how the Dobbs
decision has impacted patient care.*® One in four physicians practicing in states where abortions
are illegal reported that they have faced constraints related to miscarriage management and
medical emergencies because of post-Dobbs restrictions.

These restrictive laws and the legal uncertainty that surrounds them put people with disabilities
at higher risk. This is because people with disabilities, especially people with disabilities who are



Black or Indigenous, are at significantly greater risk of maternal mortality and morbidity.*® For
instance women with disabilities are more than twice as likely to develop severe preeclampsia,
four times as likely to experience cardiac events, six times more likely to develop blood clots,
and 11 times more likely to die during pregnancy than women without disabilities.*” Thus,
women with disabilities are more likely to require or choose to have an abortion to protect their
own health.

In the post-Dobbs era, many people are turning to the Internet for information on how the
decision affects them, and in some cases obtaining abortion care online. However, obtaining
information and care online can be particularly challenging for people with disabilities. People
with disabilities, particularly people of color, are less likely to have access to high-speed internet,
impeding their access to education and information.*® Where internet access is not an issue, lack
of access to a compatible piece of technology such as a laptop or tablet is cost prohibitive for
many people with disabilities.*® Even if a computer or online access is available people, who are
blind or have low vision often encounter inaccessible websites that lack alternative text options
for visuals or are otherwise inaccessible to screen readers.®° This lack of accessibility hampers
ability to obtain necessary care. For example, a blind person in a state restricting abortion access
may need to rely on an online provided medication abortion due to restrictive practices in their
state, and have difficulty completing that purchase due inaccessible information and payment
options.

The U.S. Department of Justice has issued new proposed standards to increase website access for
people with disabilities.>* These standards include requiring that websites run by state and local
government entities add text descriptions of images and navigational links that facilitate using a
screen reader. This proposal would also require captions on all videos and audio files on
websites. This will give people who are deaf or hard of hearing the ability to access real-time
presentations and other content.® However, Language access continues to make equal access to
necessary information including obtaining information about abortion, difficult for people with
disabilities who use languages or alternative forms of communication such as sign language,
Spanish, augmentative communication devices, or need information in easy-read format. %3

Even in states where abortions are legal, people with disabilities do not have equal access to
them compared to their non-disabled peers. Due to poverty, women and transgender people with
disabilities are also enrolled in federally funded health insurance, including Medicaid and
Medicare at a rate that is higher than other groups.>* By law, these programs do not use federal
funding to cover abortion except in limited circumstances. The right to have choice and control
over our own bodies and lives has been of paramount importance for people with disabilities
throughout history and a focal point of the disability rights and justice movements. The long-
standing and newly enacted abortion restrictions are another means of stripping bodily autonomy
away from people with disabilities, especially those who are multi-marginalized. Implementation
of the Dobbs decision perpetuates ableism, sexism, racism, classism, and strips multi-
marginalized people of the right to have choice and control over their own bodies and lives.



B. Guardianship Systems and Their Impact on the Sexual and Reproductive Health
and Rights of People with Disabilities

Legal capacity®® is frequently denied to women and gender diverse people with disabilities living
in the U.S. through both informal practices and formal systems of substituted decision-making,
such as guardianship.5’Although federal guardianship legislation was recently introduced,®
guardianship remains a matter of state law. Each state has its own laws on guardianship over
people with disabilities, and although some states have adopted legislative reform measures that
attempt to limit the use of guardianship, not all states have,* and to date, no state or territory in
the US has completely abolished guardianship. © It is important to note that systems of
guardianship are themselves discriminatory against persons with disabilities, in violation of
international human rights standards, and should not be used to deprive people with disabilities
of sexual and reproductive autonomy or their right to gender affirming health care. In particular,
the Committee on the Rights of Persons with Disabilities (CRPD Committee) classifies
guardianship—wherein persons with disabilities are legally stripped of their decision-making
autonomy, and their decision-making autonomy is granted to a third party—as a violation of the
right of people with disabilities to equal recognition before the law, because guardianship
discriminates on the basis of disability in denying people with disabilities their exercise of civil,
political, economic, and social rights.5* The CRPD Committee has interpreted this provision to
mean that States are required to abolish their systems of guardianship and instead provide
support to persons with disabilities when needed and requested to make important decisions,®?
including related to sexual and reproductive health care.®® While the U.S. has not ratified the
Convention on the Rights of Persons with Disabilities (CRPD), Article 26 of the ICCPR also
protects this right, recognizing that “[a]ll persons are equal before the law and are entitled
without any discrimination to the equal protection of the law.”®* We encourage the Human
Rights Committee to interpret Article 26 of the ICCPR with an understanding of disability
discrimination, as outlined within the CRPD and by the CRPD Committee.

As applied to sexual and reproductive healthcare in particular, in 2011, International Federation
of Obstetricians and Gynecologists (FIGO) adopted guidelines specifically regarding female
contraceptive sterilization, stating that only women themselves can give ethically valid consent
to their own sterilization.% As such, a forced procedure occurs when a person is subjected
without her knowledge or consent to the procedure, or is not given a chance to consent, including
when the person is placed under guardianship.® These ethical standards could equally be applied
to guardians denying access to medical care including gender affirming health care (discussed
below). Human rights experts have also consistently found that only people with disabilities
themselves—and not third parties such as parents, guardians, courts, or doctors—can make their
own sexual and reproductive health decisions, and that legal and policy frameworks that deny
them bodily autonomy may violate a range of rights, including the rights to privacy, non-
discrimination, and freedom from torture or ill-treatment.®’

C. Barriers to Accessing Gender Affirming Health Care for People with Disabilities

Gender-affirming health care (hereinafter GAHC or GAC) is widely acknowledged as a safe and
essential component of a person’s sexual and reproductive health care.®® GAHC often includes



hormone therapy, puberty blockers, and surgical procedures.®® Many types of GAHC, such as
puberty blockers, are considered fully reversible.”®

The U.S. medical community—including the Academy of Pediatrics Association—
overwhelmingly agrees that GAHC is evidence-based and medically necessary care for people
experiencing gender dysphoria.” Access to this care is not only life changing, it is lifesaving—
people who are denied it consider and die by suicide at alarming rates,’? and transgender people
with disabilities are substantially more likely to experience suicidal thoughts and behaviors”’?
than transgender people without disabilities. Although to our knowledge no data exists that
disaggregate suicide rates based on disability, race, and gender, Black transgender and nonbinary
people with disabilities are likely at particularly great risk of suicide. Recent research by the
Trevor Project, which surveyed nearly 34,000 LGBTQ+ youth across the US reported that
one and four Black transgender and nonbinary people reported attempted suicide.” This is
a rate significantly higher than their black cis gender peers. Furthermore, the study found
that compared with White transgender and nonbinary youth suicide rates among Black
transgender and nonbinary youth were significantly higher: 16% and 25%, respectively.

Ensuring that GAHC is readily accessible and available will likely result in a significant
decrease in these suicide rates. People who receive GAHC report it having a transformative
impact on their will to live and quality of life.” Furthermore a recent meta-analysis of 27 studies
that included a total of 7928 transgender patients who underwent a variety of gender affirming
surgeries, found that only 1% of these patients regretted having a gender affirming surgery.’®
Research also demonstrates that people who have undergone gender affirming surgery,
overwhelmingly report a high degree of satisfaction with their decision.”” In contrast
transgender people who do not have access to the care they need regularly describe the
dehumanizing experiences they are perpetually subjected to and the devastating consequences
their health. " There have been significant increases in suicidal thoughts, and decreases in
quality of life reported by transgender people since 2022 and introduction of anti-trans
legislation. 7

GAHC is essential for all who need it, but its denial is disproportionally felt by trans and gender-
diverse children and adults with disabilities living in the United States. Transgender people with
disabilities are more likely than transgender people without disabilities to have a variety of
negative experiences with health care providers, including being refused GAHC,® and according
to a 2016 paper from the Disability Rights Education and Defense Fund “Transgender people
with disabilities are more likely to experience [prohibitive] cost-of-care barriers®! than are trans
people without disabilities. Many barriers to GAHC for people with disabilities also stem from
providers faulty perceptions of people with disabilities as less credible narrators of their own
experience.’? Systemic racism in the U.S. health care and other systems further exacerbates this
disparity for trans people of marginalized races, who have coverage for GAHC denied by their
health insurance companies at higher rates than do trans people overall.®2 While medically
necessary sexual and reproductive health care decisions for cis male children and adults without
disabilities are overwhelmingly considered to be private decisions between the person involved
and their doctor and family, the decisions of trans people with disabilities seeking medically
necessary GAHC—as discussed infra—are publicly debated, restricted, and criminalized through
laws and policies across the U.S.8* This reality has been made all the more tenuous by Dobbs,
which severely restricted implied privacy rights guaranteed under the U.S. Constitution to only
those which are "deeply rooted in this Nation's history and tradition.®> The Supreme Court



decision in Dobbs, is already being used to justify denials of access to GAHC through court
rulings such as the recent decision in Eknes-Tucker v. Governor of the State of Alabama.®®
Denials of GAHC discriminate against trans people with disabilities by depriving them access to
medically necessary health care. This often results in arbitrary loss of life, by forcing them to
lead lives that they find to be humiliating and demeaning, and by unjustifiably interfering with
their ability to make private decisions about their bodies and families.

1. Current Legal Landscape of GAHC Affecting People with Disabilities

Recently, there has been a proliferation of state laws and regulations across the U.S. that
explicitly aim to deny trans children and adults access to GAHC.8" At the time of this writing, 50
such laws are advancing through their respective state legislatures, and 23 have gone into effect
in 18 states.®

Several of these laws and regulations disproportionately harm trans people with disabilities by
specifically banning Medicaid—the “nation’s primary health insurance program for people with
disabilities”®—from covering GAHC for its recipients.®® University of California at Los Angeles
(UCLA) Williams Institute report, “the Florida Agency for Health Care Administration issued a
regulation expressly barring coverage for gender-affirming care under the state’s Medicaid
program”®! in 2022. Other state bills recently signed into law such as SB1 in Tennessee and
SC/SB 254 in Florida block trans children including those with disabilities from accessing the
GAHC they need by banning health care providers from providing it, and strip parents of custody
of their child if they support their child’s decision to access GAHC.% In many cases these laws
do have temporary injunctions against enforcement as they make their way through appeals
courts.®® There are also a number of bills at the federal level that threaten to deny access to
GAHC for young people.® For instance, US HB 3328 if it is passed, will prohibit health care
professionals from providing or prescribing treatments to patients under 18 for any transition-
related care and prohibits referring minor patients to other providers for this care.®® Some laws
and regulations against GAHC specifically target people with disabilities. For example,
according to a 2023 paper by the National Women’s Law Center, Missouri’s Attorney General
has proposed an “emergency regulation” that could require that young people be screened for
autism before receiving gender-affirming care.®® This requirement is unjust and discriminatory.
Autistic trans children know as much about their own gender as non-autistic trans children. They
must be equally trusted to know what is best for themselves. Proponents of laws and regulations
that ban GAHC for young people namely argue that parents have the right to make all health care
decisions for their underage children and that these laws exist to protect vulnerable children. This
argument is both legally misguided®” and scientifically unsupported.®®

2. Legal Capacity and GAHC Denial for People with Disabilities

LGBTQIA+ people under guardianship are particularly vulnerable to the consequences of anti-
LGBTQIA+ sentiment and discrimination. For example, denial of legal capacity through
guardianship can restrict people’s access to essential GAHC, even in states that consider
themselves safe places for trans people. Illinois and Massachusetts have both passed “trans
refuge” laws which contain both protection and support for GAHC in the state.®® These laws do
not, however, impact guardians’ powers to make health care decisions for trans and gender-
diverse people with disabilities who are under guardianship in those states.1®Gender identity is a



private and subjective experience not a decision to be made. People under guardianship status
know their own bodies and gender identity just as well as people not under guardianship. The
right to seek out and consent to GAHC should be a fundamental right afforded to everyone
regardless of guardianship status.

A research team in Massachusetts recently highlighted the problematic impact of guardianship
for people with intellectual and developmental disabilities specifically, confirming that they have
“...worked with LGBTQIA+ adults with intellectual and/or developmental disabilities whose
court-appointed guardians did not know they were LGBTQIA+ or who were unsupportive or
antagonistic toward their LGBTQIA+ identity.”'%! They emphasize that “it is especially
important that we understand the struggles and support needs of LGBTQIA+ adults whose
decision-making is controlled by guardians who are unaware or unaccepting of their gender or
sexual identity.”19? Trans people with disabilities have also spoken out about how informal
deprivations of legal capacity likewise deny access to GAHC in states across the U.S., including
those without explicit anti-trans legislation.1

I1l.  The U.S. is Substantially Limiting Freedom of Expression, Especially in the
Domains of Gender Identity and Educational Materials in Violation of Article 19
of ICCPR

In the U.S., freedom of expression is established by the First Amendment to the Constitution.
This amendment protects individual rights to speak freely and establishes that congress cannot
prioritize one religious practice or preference over another. 1% This right is further reinforced in
Article 19 of the ICCPR, which establishes that the “right shall include freedom to seek, receive,
and impart information and ideas of all kinds.”

Freedom of expression and information is being limited in the U.S. at both the state and federal
levels and across multiple fronts. This erosion of civil rights is often directly related to
governmental preferences for far-right Christian nationalism and white supremacy , further
eroding the protections the First Amendment is meant to establish.1%

For instance, freedom to receive and impart information is being limited through the public
school and university curriculum, with direct impacts to LGBTQIA+ students with disabilities.
Currently, the non-profit PEN American, has tracked 310 bills to regulate or otherwise monitor
information in the forms of books, textbooks, and curriculum in schools since 2021, with 76
currently live bills at the time of this writing.'% These have included attempts to ban diversity
initiatives and education, remove sex and gender education and media, and sanitize historical
information on these and other topics such as slavery and the civil rights movements.'%’ For
example, the 2023 social studies curriculum in Florida includes lessons on how "slaves
developed skills" that could be used for personal benefit” This curriculum engages in
unconscionable historical erasure and censorship of the egregious abuses and human rights
violations perpetuated during slavery.'® Additionally, a Texas education Bill, HB 1804, would
require educational textbooks avoid including “selections or works that condone civil disorder,
social strife, or disregard for the law” as well as any selections determined to be encouraging
lifestyles that deviate from generally accepted standards of society.'% Civil disobedience has
played an integral role in the establishment of civil rights for groups such as people with
disabilities, African Americans, and LGBTQIA+ people, many who may also be considered to
deviate from generally accepted standards of society.



In addition to legislation that permits egregious historical erasure and greatly inhibits the
education of youth across the country, some states are also passing anti-trans legislation meant to
segregate facilities such as restrooms, prisons and shelters based on biological sex. Some
legislation, such as Florida’s Facility Requirements Based on Sex!'? criminalize the use of a
bathroom that is not in accordance with a person's “biological sex.” Anti-trans legislation often
make faulty attempts to categorize biological sex as a dichotomy based on a persons assigned
birth sex as male or female.*'! This categorization is scientifically and factually in accurate.'?
There are at least three categories of assigned sex at birth, male, female, and intersex (a person
who is born with a combination of male and female biological traits).*'® This categorization still
simplifies true variation in hormone levels, genetics, and anatomy.'** Furthermore, it has long
been recognized by the scientific community that biological sex and gender identity (the personal
sense of one's own gender) are not the same.'® Legislation that attempts to dichotomize
biological sex disregard these facts and discriminates against intersex people, and people whose
biological sex does not match their gender identity. In addition to blatantly violating the rights of
intersex and gender diverse people this type of legislation has unique implications for people
with disabilities at large. These restrictions could be used to deny access to bathrooms for people
with disabilities who may receive bathroom-related support from people of a different gender.16

Article 19 of the ICCPR notes that freedom of expression includes responsibilities to the “rights
and reputations of others.” In the U.S., these responsibilities are not sufficiently recognized.
Instances of hate speech in the U.S. have increased by 10 percent for adults in the last year and
15 percent for teens 13-17 since 2022.'% Simultaneously, demands to treat transgender people or
affirming parents as dangerous or mentally unstable are being presented to an uneducated public.
This anti-trans sentiment has resulted in 2021 having the highest number of hate-related trans
deaths on record.!'8 According to the Human Rights Campaign people of color represent 85% of
the at least 300 transgender and gender-nonconforming victims of fatal violence since 2013, and
Black transgender women represent 63% of these victims.!'® For transgender people with
disabilities, the combined impact of ableism, lack of community, and misinformation about the
safety and mental stability of LGBTQIA+ people create a hostile situation for integration and
safety within the community at-large.'?°

IV.  Women and Gender Diverse People with Disabilities Face Barriers to and
Restrictions on Political Participation, especially in the Domains of Registering
to Vote and Voting, in Violation of Article 25 of the ICCPR.

Article 25 of the ICCPR guarantees all citizens the right to vote and participate in public affairs
more broadly.'?! Yet in the U.S., people living at the intersection of disability, gender, and racial
marginalization are denied equal access to civic participation because of systems, both de facto
and de jure, disenfranchise women, gender diverse people, and people of color with disabilities.
This disenfranchisement occurs in at least two ways: (1) barriers to registering and voting, and
(2) restrictions on registering and voting. As a result of these barriers, in 2020, the voter turnout
rate among voters with disabilities was 5.7 percentage points lower than that among nondisabled
voters—with an even larger gap, 6.5 percentage points, between women voters with disabilities
and women voters without disabilities.??



A. Barriers to registering and voting

People with disabilities face disproportionate barriers when attempting to exercise their
Constitutional right to civic participation. While these barriers impact many marginalized
communities, this section will review the unique ways in which they impact people with
disabilities, including those of marginalized genders

1. Inaccessible Registration Methods

Barriers for citizens with disabilities of marginalized genders begin with the registration process,
an essential precursor to voting. Some state and local government offices that are required to
offer opportunities for voter registration do not, in practice, offer these opportunities or provide
citizens with assistance accessing them.'?

Registering to vote by mail may not be accessible or possible for people with disabilities to do
independently, whether due to difficulties completing the paper form or difficulties returning
it.124 Similarly, many states do not offer online registration options that meet digital accessibility
standards, with common problems including forms and navigation structures that were
inaccessible to screen readers, inaccessible images, and website design.*?® In 2016, only one state
had an online voter registration system that was completely accessible. In 2020, 15 percent of
nondisabled voters registered to vote online, whereas only 8.8 percent of voters with disabilities
did so, resulting in a statistically significant gap of 6.2 percentage points.?® Additionally, an
audit conducted in advance of the 2020 general election found that 43 states’ online systems for
requesting mail-in ballots were not fully accessible.’?” These inaccessible systems impact the
nearly 85% of women with disabilities who report using the internet.?

2. Inaccessible Polling Places and Voting Materials

If people with disabilities are able to successfully register to vote, they still may face many
accessibility-related barriers when attempting to exercise their right to do so. Every part of the
voting process—across all methods of voting (i.e., not only the process for those who vote in-
person on Election Day)—must be accessible in order to ensure that women and gender diverse
people with disabilities can participate. Unfortunately, many aspects of these processes fail to
incorporate one or more types of accessibility into their design or implementation. In 2020, 11
percent of voters with disabilities reported voting difficulties.?® This number includes the 18
percent of voters with disabilities who encountered difficulties voting in person and the 5 percent
who encountered difficulties voting by mail. While these numbers are not disaggregated, because
of the statistics on voter turnout and disability prevalence discussed previously, it is likely that
they include a disproportionate number of people of marginalized genders.

A 2017 report from the Government Accountability Office (GAO) outlined results from an audit
of 178 polling places during the 2016 general election and found that 60 percent had one or more
physical barriers inside or outside the polling place.*® Once inside the polling place, voters with
disabilities have the right to cast their vote independently and privately, and they may need an
alternate voting apparatus in order to do so. The GAQO’s report found that 65 percent of
accessible voting machines were configured in a way that did not allow all voters to cast their
vote privately and independently.'3! Additionally, a survey conducted by the National Federation
of the Blind found that, among blind and low-vision voters who used an accessible voting



machine in the 2020 general election, 27 percent reported that the machine was not set up when
they arrived at their polling places; additionally, 25 percent reported that poll workers had
difficulty setting up the accessible voting machine.3?

Further challenges that voters with disabilities may face when attempting to vote in-person
include:*33

Difficulty reading or seeing ballots;

Difficulty waiting in long lines to vote;

Difficulty communicating with poll workers when checking in or casting a vote;
Lack of information about accessible voting options; and

Misconceptions and stigma that poll workers hold about voters with disabilities and their
rights.

Mail-in ballots do not necessarily provide greater accessibility. Challenges voters with
disabilities report experiencing when completing a mail ballot include difficulties reading the
ballot, understanding it, filling it out, or returning it.*** A survey conducted by the National
Federation of the Blind found that just 26 states provided a way for blind and low-vision voters
to mark a mail ballot independently in the 2020 general election.'%

3. ADA used as an excuse to close polling places

While the inaccessibility of polling places violates the rights of voters with disabilities and must
be remedied systemically, certain states are instead using this inaccessibility as an excuse to
disenfranchise voters with and without disabilities—particularly voters of color and low-income
voters'**—by reducing the number of polling places in an election district. If a polling place does
not meet ADA standards, election officials do not need to resort to closure; they can provide
reasonable accommodations, even if those accommodations are nontraditional (such as bringing
a ballot to the car of a voter who cannot climb the steps of a polling place without a ramp), and
keep the polling place open. However, in a study of polling place closures, The Leadership
Conference Education Fund noticed an “alarming trend” of citing the Americans with
Disabilities Act (ADA) as justification for closing polling places, often in counties with higher
proportions of Black and brown voters.'3” Reductions in the number of polling places are
associated with increased wait time at an open polling place and increased travel time to get to
those places'®—hoth of which have a disproportionate impact on voters with disabilities.

4. Lack of Access to Transportation due to Gender and/or Disability

When voters live greater distances from their polling place, access to transportation (whether
their own car, public transportation, or rideshare) can impact whether they are willing or able to
cast their ballot in-person. In a study conducted after the 2016 election, 29.4 percent of nonvoters
cited transportation as a major or minor factor in their decision not to vote.!°

Transportation access has a disproportionate impact on people with disabilities, including those
of marginalized genders. For instance, 70 percent of people with disabilities report having both
access to and the ability to drive a car, compared to 90 percent of nondisabled people.!4°
According to 2020 census data, female-headed households were less likely to have access to a



car than male-headed households; this disparity was seen across every racial and ethnic group,
though it was greater among households headed by people of color.'4!

When it comes to public transportation, the transportation needs of people with disabilities are
disproportionately met by someone else’s vehicle, taxi or rideshare, or para-transit.142 People
with disabilities are more likely than nondisabled people to report “always” having transportation
problems;'43 public transit systems are not uniformly accessible,** and paratransit services are
notoriously unreliable.'# Paratransit vehicles often run very late and many people who qualify
for paratransit are falsely determined to be ineligible because the transit agencies often do not
adequately assess how a person’s disability affects their ability to use the general public transit
system.46 Additionally, in 2017, the American Public Transit Association reported that women
make up the majority (55 percent) of public transit riders.'4’

The Department of Motor Vehicles (DMV) is a common voter registration site in the United
States. However, there is relatively lower use of DMVs among people with disabilities (because
of actual or perceived restrictions on driving). This makes DMV offices not viable for voter
registration among many disability communities.*® In 2020, 35.2 percent of nondisabled voters
registered at a DMV, in comparison to only 28.4 percent of voters with disabilities, a statistically
significant gap of nearly 7 percentage points.1*°

5. Caregiving Responsibilities

Voters need to balance other responsibilities in order to cast their ballots, and caregiving
responsibilities are an example of a competing demand on voters’ time and energy that creates
inequitable barriers to voting for women and gender diverse people with disabilities. In a 2019
study led by Maria Shriver and Ai-jen Poo, 20 percent of caregivers reported that caregiving
responsibilities prevented them from voting.'* In 2015, estimates suggest that two-thirds of
caregivers are women, and female caregivers spend 50 percent more time on caregiving
responsibilities than male caregivers.'®!

6. Housing Insecurity

Without an address, identification, reliable access to transportation, or access to voting
information,*>? unhoused people face numerous barriers to political participation. Approximately
30 percent of unhoused people who are eligible to vote are registered to vote, and approximately
10 percent of the eligible unhoused population votes in each election.'%2

In 2022, an estimated 582,462 people were unhoused.*>* An estimated 39 percent of unhoused
people are female, transgender, nonbinary, or questioning their gender.> Native
Hawaiian/Pacific Islander, Black, Indigenous, Latinx, and multiracial populations all experience
higher rates of houselessness than the White population.'® Research suggests that one quarter of
the unhoused population has a disability.*>” Factors such as the subminimum wage, Social
Security income restrictions, shelter inaccessibility, persistent unemployment and
underemployment, and discrimination in housing and employment all contribute to the higher
rates of houselessness among people with disabilities.'® As a result, citizens who experience
houselessness, disability, and gender marginalization, particularly if they are also people of
color, are disproportionately less likely to vote.



Additionally, these figures do not take into account individuals experiencing housing insecurity,
who may face similar barriers. In 2021, an estimated 7 million people with disabilities paid more
than 30 percent of their income on rent—putting them at increased risk of eviction, with Black
women disproportionately impacted.*>®

7. Internet access and voting

A 2022 report by scholars from Rutgers University noted that voters with access to the internet
had a turnout rate 25 points higher than voters without access to the internet.%° The internet is
relevant for voter turnout because, as one of the report’s authors commented, “The internet
provides access to election information and social networks that mobilize voting.”¢* However,
voters with disabilities do not have equitable access to the benefits of internet access as they
relate to voting: there is a nearly 9% gap in internet use between women with and without
disabilities.'6?

C. Restrictions on Registering and Voting

Across numerous states, many different types of laws directly and indirectly limit citizens with
disabilities from registering and/or voting. Four of the 34 laws that restrict voting access in some
way that were passed in 2021 (i.e., impacting the 2022 general election) increased barriers for
voters with disabilities.'®® Some of these laws have a disproportionate impact on citizens with
disabilities, while others explicitly name citizens with disabilities as the intended disenfranchised
population. In practice, because of the statistics on voter turnout and disability identification
discussed previously, these laws and policies likely have a disproportionate impact on women
and gender diverse people with disabilities.

1. Voting methods and election reforms

A comparison of states’ voting access policies in 2016 and 2020 found that the participation of
voters with disabilities increased in states that expanded access to mail-in ballots, provided ballot
drop-boxes, extended early voting, and extended registration deadlines.'®* However, in recent
years, many states have taken steps to reduce these options for registering and voting, with
results disproportionately impacting people with disabilities, including those of marginalized
genders.

Early voting, including vote-by-mail and early in-person voting, can also increase the
accessibility of voting for people with caregiving responsibilities and people working multiple
jobs or who cannot take time off of work to vote.6® (Early voting has also been shown to reduce
the length of lines at polling places on Election Day,® which also makes Election Day in-person
voting more accessible to people with disabilities who cannot stand in long lines.) In 2020,
nearly 24 percent of voters with disabilities voted early in-person, and over 51 percent of voters
with disabilities voted by mail.*¢” In 2021, however, three states passed laws limiting early
voting, and ten states passed laws limiting vote-by-mail availability or eligibility.168

In particular, voting by mail offers great potential for voters with disabilities but, in many states,
is limited by restrictions that make it an inaccessible option. In 2021, eight laws across seven
states placed restrictions on providing a voter with assistance in returning their mail ballot'6?; a
total of ten states allow only family members to return a mail ballot on behalf of a voter who
cannot return it themselves, while two states require the voter to return their mail ballot.1®



Additionally, as of 2021, 27 states use voters’ signatures to verify—and thus count—Dballots
returned by mail.1"* This process disproportionately impacts voters with certain disabilities, such
as voters with vision disabilities and/or dexterity disabilities."?

Another election reform, same-day registration, can increase the accessibility of voting for
people experiencing housing insecurity, people who work multiple jobs, people with health
conditions, and other groups of people whose existing voter registrations are more likely to lapse
or be purged.t” People with disabilities are disproportionately represented in each of these
groups, and because of the many direct and indirect barriers to and restrictions on voting that
impact this community, they may be at greater risk of being deregistered or being unable to
register to begin with. However, as of 2021, same-day registration is only available in 21 states
and Washington, D.C.174

2. Voter ID laws

As of 2022, 35 states have voter identification (ID) laws, or laws that require or request voters to
show a form of identification before they are permitted to cast their vote.'” According to a 2006
survey by NYU’s Brennan Center for Justice, 11 percent of U.S. citizens (21 million people) did
not possess a photo ID, and 7 percent of U.S. citizens (13 million people) did not have access to
citizenship documents.*’® Lack of access to these forms of identification were higher among
people of color and low-income people.t’’

Additionally, a 2022 study by the Williams Institute at UCLA estimated that 203,700
transgender people living in the 31 states with voter ID laws do not have identification that
accurately shows their name or gender.”® Transgender people of color, low-income transgender
people, unhoused transgender people, and transgender people with disabilities make up
disproportionately high numbers of this population.t”

Further, many people who do have some form of citizenship documentation do not have
accurate documentation—for example, their documentation does not reflect their current legal
name. This distinction impacts gender minorities in particular for several reasons. Because
women in heterosexual marriages more commonly change their last name, and women and
nonbinary people married to other women or nonbinary people may also change their last name,
as many as 32 million women may not have updated proof of citizenship documents,*°
impacting their ability to vote if they live in a state with a voter ID law.

3. Voting restrictions resulting from guardianship

In many states, adults placed under guardianship/conservatorship are denied their right to vote.
As of 2020, 13 states do not allow citizens to vote if they are under guardianship.®* An
additional 22 states and Washington, DC allow courts to determine whether a citizen has the
capacity to vote.*®? Additional laws differ across states, but only 10 states do not have any laws
that restrict the right to vote based on disability.*3 Little information is available about the
demographics of individuals who are under guardianship, but in 2011, it was estimated that the
U.S. had 1.5 million active pending adult guardianship cases.*®* In 2016, it was estimated that
women are the majority of long-term care residents and are disproportionally at risk of being



placed under guardianship.&

V. Recommendations

To ensure that the U.S. guarantees the rights of women and gender diverse people with
disabilities we suggest the recommendations below. We hope that the HRC will consider
including these recommendations in its Concluding Observations to the State:

e Ratify the CRPD and CEDAW Conventions to provide an intersectional human rights
framework through which to address human rights issues occurring at the intersection
of gender and disability.

e Adopt policies to improve data collection concerning health care for people with
disabilities across the lifespan, disaggregated by sex, gender, age, race, Indigenous
identity, language, religion, and type of disability (at a minimum). Further, increase
the research available on Black, Latina and Indigenous women with disabilities from
an intersectional perspective, analyzing data and its impact accordingly.

e Ensure all laws developed that guarantee access to health care are inclusive of the
needs and priorities of women and gender diverse people with disabilities. This
means ensuring that multi-marginalized people with all types of disabilities, as well
as their representative organizations, are included in the development and
implementation of all laws and policies that directly or indirectly affect their lives. It
also means adopting laws and policies at the state and federal levels that prohibit
reproductive health interventions including forced sterilization performed without the
free, prior, and informed consent of the person and ensuring that all people with
disabilities can make decisions themselves about their health, without the need for a
guardian’s consent. Finally, it means guaranteeing that health care, including sexual
and reproductive health information, goods, and services, is fully accessible to
persons with disabilities and is provided with dignity and respect.

e Draft and enact robust federal legislation specifically intended to reduce the harms of
the Dobbs decision, especially as it relates to multi-marginalized people with
disabilities. This legislation should be created with the meaningful input of people
with disabilities from a variety of backgrounds and identities.

e Make the Accessibility Standards for Medical and Diagnostic Equipment mandatory
for all health care providers and manufacturers.

e Develop policies that incentivize medical schools and other healthcare education
institutions to require medical students and other students pursuing careers in health
care to take classes designed to increase competency regarding providing accessible
health care to people with disabilities including women and gender diverse people
with disabilities. This curriculum should also include information about disability,
LGBTQIA+ and BIPOC culture and pride, history of these rights and justice



movements, the intersectional nature of disability and identity and different models
of disability, including the social model of disability. Training curricula should be
created and delivered by people with disabilities who represent the groups being
discussed in the training. It is essential health care providers know how to provide
accessible and culturally responsive care to a diverse patient population.

Increase the enforcement of federal and state legislation that mandates the
accessibility of communications, especially in regards to sexual and reproductive
health and rights of people with disabilities, including routine wellness and preventive
care, prenatal care, abortion care, and gender affirming health care. Additionally,

take steps to increase the accessibility of information on state and federal government
websites related to these topics. Information should be made available in a variety of
formats and languages including Indigenous local languages, sign languages, and
Easy Read formats.

Draft and implement robust federal legislation for trans youth and adults with
disabilities that provides protection against discrimination based on gender identity.
Protection against discrimination should be broad and prohibit discrimination based
on gender identity in places of public accommodation, state and local government
programs and services, as well as within federally funded programs and services.
Federal legislation must protect the right to access gender affirming health care. It is
essential legislation decriminalize provision of gender affirming health care, remove
excessive barriers to this care, such as prohibitive screenings for mental health
diagnoses and/or Autism. Federal legislation should also secure the rights of public-
school students to choose their pronouns without alerting parents. Trans adults and
youth with disabilities should be meaningfully consulted and included in the drafting
process of these pieces of legislation.

Draft and enact federal legislation that makes it easier for people to legally change
their name by reducing or eliminating the court costs associated with the name
change requests and eliminating state requirements that people publicly announce
their name change. This will help ensure that gender diverse people, people who are
recently divorced and other people who may wish to change their name can do so
quickly and privately.

Draft and implement federal legislation intended to protect LGBTQIA+ people
including people with disabilities who experience compounding effects of state
legislation that is attacking freedom of expression of ‘otherness’ in lifestyle, body
type, and functioning.

Adopt federal legislation that protect and promote freedom of expression of diversity
and pride in terms of gender identity, sexual orientation, race and ethnicity, and
ability and reduces the harms of state legislation.

Draft and enact federal legislation that reduces the states’ ability to engage in
historical erasure and censorship of educational materials, especially as it relates to
the expression of gender identity and sexual orientation, as well as factual history of



racism and civil rights victories gained through civil disobedience.

e Ensure that state and local government offices provide accessible opportunities for
voter registration and that staff members are trained to assist citizens with disabilities,
including citizens with disabilities of marginalized genders with registering to vote.
Recognize that state restrictions on voting have a disproportionate impact on people
with disabilities, including, people of color, women, and gender diverse people.
Adopt federal legislation to counter these restrictions and promote the accessibility
and inclusivity of voting.

e Ensure that online opportunities to register to vote and to request mail-in ballots meet
the federal and state standards related to website accessibility.

e Increase the number of ADA-compliant polling places and accessible voting
machines, seek to remedy ADA violations rather than closing polling places outright,
and train poll workers on how to serve voters with disabilities, including women and
gender diverse people with disabilities, effectively and respectfully.

e Explore election reforms that would facilitate voting for caregivers, individuals with
limited access to transportation, and unhoused citizens.

e Increase the availability of, and decrease restrictions on, voting by mail, voting early
in-person, and same-day registration.

o Repeal voter ID laws, especially in states with the strictest requirements.

e Repeal laws that disenfranchise voters under guardianship, and ensure that these
voters have accessible opportunities to register and vote.

! The US Gender and Disability Justice Alliance is a new disability justice oriented collective convening women,
nonbinary persons, and other gender minorities with disabilities from across the United States together to take action
on issues important to our community. This includes addressing ableism along with other relevant intersections of
discrimination and prejudice.

2 As feminists with disabilities and allies, Women Enabled International (WEI) advances human rights and justice at
the intersection of gender and disability to challenge exclusionary, unjust systems and support the leadership and
center the voices of women, girls, and gender-diverse people with disabilities globally.

3 The Autistic Women & Nonbinary Network (AWN) provides community support and resources for Autistic
women, girls, transfeminine and transmasculine nonbinary and genderqueer people, trans people of all genders, Two
Spirit people, and all others of gender minorities.

4 The Autistic People of Color Fund provides direct support, mutual aid, and reparations by and for Autistic people
of color.
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